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IN THE SUPREME COURT OF THE STATE OF UTAH
C & A DEVELOPMENT CO., an
Arizona corporation and
C & A ENTERPRISES, an
Arizona partnership,
Appellants,

Case No. 20676

vs •
WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a Utah
general partnership,
GARY WORTHINGTON and
EDWIN N. KIMBALL,
general partners,
Plaintiffs/Appellees,
and
OTTO BUEHNER & CO.,
Defendant/Appellee.
DEFENDANT/APPELLEE'S REPLY BRIEF
With respect to this Respondent, the only issue presented in this case is whether the trial court correctly ruled
that the claims of C & A Enterprises against Otto Buehner &
Company were barred by the doctrine of Collateral Estoppel.
STATEMENT OF FACTS
1.

On July 2, 1980, C & A Development Company, an

Arizona corporation, (R.1118) as the owner, and Worthington &
Kimball Construction Company, a Utah partnership, (R.1118) and
Western States Construction as the general contractor, entered

into a contract for a large industrial building located in an
industrial park known as Lot 9, Plat

(a) of the Weber County

Industrial Park for the sum of $1,977,813.00. (R.1119)
2.

That

on August

5, 1980, Worthington

& Kimball

Construction Company, as the general contractor, entered into a
subcontract with Otto Buehner & Company, a concrete manufacturer
of concrete membranes

or component parts

for furnishing roof

joists and girders together with flat slabs for the walls for the
sum of $469,657.00.
3-

(P.1120)

That on January 14, 1982, Worthington & Kimball

Construction Company recorded its first mechanicfs lien wherein
it was alleged that they furnished the first materials on the
15th day of July, 1980, and the last materials on the 12th day of
November, 1981.
filing

their

It was

lien,

further alleged that at the time of

there

was

a

balance

due

and

owing

of

$430,586.15. (R.1120 258-259)
4.

That on January 15, 1982, Otto Buehner & Company,

as the subcontractor, recorded its mechanic's lien alleging that
it furnished the first materials on the 24th day of September,
1980, and the last materials on the 19th cay of February, 1981.
That at the time said lien was recorded, it was alleged that
there was
232-233)

a balance

due

and

owing

of

$46,966.00.

(P. 1121,

5.

That the amount due and owing to Otto Buehner &

Company was reduced to $41,466.00 following a stipulation in open
court, (R.703,1132)
6.
Enterprises

That after the completion of the project C & A
obtained

a

Trust

Deed

(mortgage)

from

First

Interstate Bank of Arizona, N.A. with Stewart Title Company of
Salt Lake City as Trustee for $2,300,000.00.
7.

(R.1120)

Thereafter, a dispute arose concerning the scope

and the performance of Worthington & Kimball Construction Company
and the matter then proceeded in arbitration.
November, 1983, the arbitration panel handed

On the 7th day of
down its award,

xrtiich provisions, some of which are copied, because of their
importance to the lien or claim of Otto Buehner & Company as
follows:
"2. We construe that language to mean that the
parties intended that if fa) the contractor
employed a competent person to conduct such
borings, testings, etc., (b) fully informed that
person of the general nature of the planned
construction, (c) the borings, testings, etc.,
were performed and uhe report thereof was made in
accordance with standards of the industry, (d) the
plans and specifications provided by the contractor under paragraph 2.1 complied with the findings
and recommendations of the person employed to make
such borings, testings, etc., and (e) the contractor followed such plans and specifications in the
construction of the building, the contractor is
relieved of any liability for any failures of
defects in the building resulting from soil conditions, differential settlement and the like.
3.
In March, 1981, with
the consent of
Worthington & Kimball, the original contract

between Ucrthington
& Kimball
and
C & A
Development was assigned by C & A Development to
C & A Enterprises, an Arizona partnership of which
C & A Companies, Inc. is a general partner. In
addition, the property on which the building was
constructed was deeded by C & A Development to
C & A Enterprises. By reason thereof, references
in this award to f owner1 shall be deemed to include both C & A Enterprises and C & A
Development, jointly and severally. We believe
any allocation of payment of the award is to be
determined by agreement between them, without
necessity of any ruling by the arbitrators. The
obligation of C & A Companies, Inc. under the
award is only as a general partner of C & A
Enterprises and is determined by the provisions of
Section 48-1-12, Utah Code Annotated.
4„ The unpaid balance of the contract price, as
adjusted by change orders as provided in Article 9
of the Contract, to which Worthington & Kimball is
entitled to be paid as provided in Article 11 of
the contract, is $430,053.00, subject to such
deductions therefrom as the arbitrators find to be
warranted under the terms of the contract and the
evidence received with respect to the claims of
the owner.
5.
The owner is entitled to a reduction of the
said unpaid balance in the sum of $52,922.00,
allocated as follows:
a.

Repairs to asphalt
drives, $25,125.00;

b.

Punch list items - this includes correction
of cantilever area of roof over dock,
$10,000.00;

c.

Repair of external walls due to separation
and spalling, $2,500.00; and

d.

Credit for payments by C & A to Worthington &
Kimball subcontractors, $15 , 297.00 .

in

parking

lots

and

6.
All other claims of the owner have been
carefully and fully considered, but are denied on
one or more of the following grounds:

a.

Not the responsibility of the contractor;

b.

Not supported by the evidence;

c.

Not authorized by or barred by the terms of
the contract between the parties, including
the plans and specifications;

d.

Not quantified by reliable evidence;

e.

Not included within the scope of the work to
be performed by the contractor;

f.

Barred by acts
owner; and

g.

Abandonment of the claim during hearings or
in briefs.

of

failure

to act

of the

7.
The contractor is entitled to interest at the
rate of 15% per annum on the sum of $377,131.00
from December 1, 1981, until paid by owner. We
select that rate in part as a measure of damages
to Worthington & Kimball for the unreasonable
withholding of the balance of the contract price.
8.
All other claims of the contractor have been
fully and carefully considered, but are denied on
one or more of the following grounds:
a.

Not the responsibility of the owner;

b.

Not supported by the evidence;

c.

Not authorized by the contract or barred by
the terms of the contract, including the
plans and specifications;

d.

Already covered in change orders executed by
owner and contractor;

e.

Not quantified by reliable evidence;

f.

Are otherwise contained in the award herein
made;

g.

Barred by acts
contractor; and

or

failure

to act of the

h.

Abandonment of claim during hearings or in
briefs.ff (R.46-49)

8.

That on the 23rd day of January, 1984, the above

entitled

court,

after

a previous

motion,

entered

its

Order

confirming the award of the arbitrators and denying the motion of
C & A Development Company to vacate said award. (R. 166-167)
9.

C

& A

Enterprises

filed

their

Answer

to

the

Complaint of Worthington & Kimball Construction Company and a
Crossclaim containing two causes of action alleging as follows:
(R.307-315)
That MOtto Buehner & Company failed to perform its

A.

work in a good and workmanlike manner11; (R.313) and
B.

That Otto Buehner & Company

ff

installed walls and

roof on footings which it knew, or should have known, were
inadequate to provide adequate support.f! (R.313)
10.

The depositions of Gary Worthington and Edwin N.

Kimball state that the last date on which work on the project was
performed

was

November

10, 1983, and

that

on

approximately

November 10, 1983, they were ordered off of the project and work
was suspended.

It is, therefore, clear that not all of the items

on the contract had been completed and that work was suspended
before

the

completed.

final

completion

Apparently

there

of all of
was

the

conflict

"punch
and

list" was
controversy

developing between the owner and the contractor by this date.
(R.1118)

SUMMARY OF ARGUMENT
Respondent, Otto Buehner & Company, contends that the
trial court properly held that Appellant's claims raised in a
cross-claim against Respondent, were barred by the doctrine of
Collateral

Estoppel.

The

undisputed

facts

indicate

that

Appellant had 17 days of hearings before an arbitration panel to
litigate these claims.
panel

issued

Appellant.

an award which

to

the

cross-claim
panel.

adjudicated

said

claims

against

That award was later confirmed and a judgment entered

according to Rule 54(b).
party

After these hearings, the arbitration

Though Otto Buehner & Company was not a

arbitration,

were

the

nonetheless

issues

raised

adjudicated

by

in Appellant's
the

arbitration

What Appellant is now attempting, and which this court

must not permit, is to re-litigate the same issues.

Allowing

Appellant to re-litigate these issues will not only prejudice
Otto Buehner & Company, but will result in subversion of the
doctrine of collateral estoppel and the frustration of the object
of arbitration, i.e., avoiding litigation.

ARGUMENT
POINT I
THE TRIAL COURT CORRECTLY RULED THAT THE CLAIMS OF
C & A ENTERPRISES AGAINST OTTO BUEHNER & COMPANY
WERE BARRED BY THE DOCTRINE OF COLLATERAL
ESTOPPEL.

This court has

long recognized

doctrine of collateral estoppel.

the validity

of the

In a recent case, International

Resources v. Dunfield, 599 P.2d 515 (1979) this court reaffirmed
the

fundamental

principle

collateral estoppel.

which

underlies

the

doctrine

of

In that case, this court stated:

"The principle which underlies both the doctrine
of res judicata and its close relative, collateral
estoppel, is that when there has been a proper
adjudication upon a controversy, and a judgment
has become final, that should settle the matter
and there should be no further litigation thereon.
Concerning the doctrine of res judicata, it is
often said that both the parties and the issues
must have been the same; and also that the
judgment is conclusive, both as to issues, which
are actually tried, and those which could have
been tried in a prior action. . . . Though the
related doctrine of collateral estoppel is based
generally upon reasoning similar to that which
underlies res judicata, there is an important
distinction to be noted.
The rationale of
collateral estoppel is that, even where the
parties may not have been the same, where a party
has had an issue adjudicated against him in a
prior
case,
he
should
be
estopped
from
re-litigating that issue in a subsequent case.11
Id, at 516-517.
The basic principle of collateral estoppel was again
reaffirmed by this court in Penrod v. Nu Creation Cream, Inc. ,
669 P.2d 873 (1983), wherein the court stated:
"Collateral
Estoppel,
or
issue
preclusion,
prevents the re-litigation of issues that have
been once litigated and determined in another
action, even though the claims for relief in the
two actions may be different."
Id, at 875.
(citations omitted). See also Schaer v. State by
and through the Utah Department or Transportation,
F!)7 P.2d 1337, 1341 (1983).

When applying the Doctrine of Collateral Estoppel, or
issue preclusion, Penrod, supra, at 875, to the case of bar, one
crucial question must be answered, to-wit:

whether or not the

issues raised in Appellant's cross-claim against Otto Buehner &
Company

were

adjudicated

against

it

in

the

arbitration

proceeding?
Appellant, in its brief, on page 23-25 feebly argues
that

the

judgment

adjudicate

the

confirming

issues

the

presented

arbitration
in

its

award

did not

cross-claim.

This

argument, however, ignores context from which that judgment arose
and misconstrues the doctrine of collateral estoppel as such is
defined by this court.
After 17 days of hearings, visiting the construction
site, viewing the evidence presented and reviewing the briefs
submitted, the Board of Arbitrators issued its award,

(R.44-50)

Included in that award, the Board of Arbitrators listed only two
items which could possibly be connected with the work of Otto
Buehner & Company.

These items are listed in paragraph 5(b)(c)

which provides as follows:
M

5. The owner (C & A Enterprises) is entitled to
a reduction of the said unpaid balance in the sum
of $52,922.00, allocated as follows;
. . .(b) punch list items -- this includes correction of cantilever area of roof over dock,
$10,000.00;
(c) care of external walls due to separation and
spalling, $2,500.00;,f (R.48)

In its First Cause of Action against Otto Buehner &
Company, Appellant alleges that "Otto Buehner & Company failed to
perform its work under the contract in a good and workmanlike
manner.f!

(R.313)

spalling,

and

Arbitrators,

But this allegation would be limited to the

with

respect

following

17

to

the

days

of

spalling,
hearings,

the

Board

concluded

of
that

Appellant is entitled to a reduction of $2,500,00. (R.48) Hence,
the issue raised in Appellant's First Cause of Action has been
adjudicated and Appellant must not be permitted to litigate that
issue.

In

light

of

the

arbitration

panel's

conclusion

that

Appellant was entitled to certain reductions, (R.48) the parties
stipulated

in open court that approximately

reductions

are

attributable

Accordingly, Otto

Buehner

to

Otto

& Company's

$5,500.00 of the

Buehner
lien was

$46,966.00 to $41,466.00. (R.703,1099. )

&

Company.

reduced

from

Appellant was present

when the open court stipulation was entered and approved by the
court,

but

submitted

failed

that

to

through

voice
the

any

objections.

reduction

of

the

It

is

amount

hereby
of Otto

Buehner & Company's lien, Appellant received any and all amounts
to which

it was

permitted

to relitigate

because
received

Appellant

entitled.

has

Therefore, Appellant must not be

the issues raised
already

litigated

in its cross-claim
the

issues

and

has

the benefits of such litigation when Otto Buehner &

Company's lien was reduced by $5,500.00.

In its Second Cause of Action against Otto Buehner &
Company

Appellant

alleges

that

M

Otto

Buehner

&

Company

negligently installed the walls and roof on footings which it
knew, or should have known, were inadequate to provide adequate
support.11
also

(R.313)

been

arbitration

The issue raised in this cause of action has

adjudicated
award,

by

issued

the

Board

after

the

of

Arbitrators,

hearings,

included

following findings:
"1. On or about July 2, 1980, Worthington &
Kimball and C & A Development Company entered into
a contract on the A.G.C. form No. 6A, Design -Building Agreement between Owner and Contractor.
The only significant amendment tc that form made
by the parties was in paragraph 2.5.2. to which
was added the following language:
Any and all test borings, soil sampling and
pre-determined
construction
surveys
and
investigation (other than site surveys) shall
be dene by contractor, if contractor fails or
neglects to obtain such borings, and testings,
etc. contractor shall assume all liability for
any failure in the building as a result of any
deficiency that may result therefrom.
2.
Ue construe that language to mean that the
parties intended that if (a) the contractor
employed a competent person to conduct such
borings, testings, etc, (b) fully informed that
person of the general nature of the planned
construction, (c) the borings, testings, etc.,
were performed and a report thereof was made in
accordance with the standards of industry, (d) the
plans and specifications provided under paragraph
2.1 complied with such findings and recommendations of the person employed to make such borings,
testings, etc. and (e) the contractor followed
such plans and specifications in the construction
of the building, contractor is relieved of any
liability fcr any failures or defects in the

The
the

building
resulting
from
soil
conditions,
differential settlement and the like." (R.46-47)
The question concerning the adequacy of the footings
was

a

contractual

matter

between

contractor; and, was completely

Appellant

divorced

Company finishing its concrete members.

and

his

general

from Otto Buehner &
In fact, the crucial

issue decided by the arbitration panel was whether or not the
general

contractor

had

provided by Appellant.

followed

the plans

and

specifications

In resolving this issue, the arbitration

panel decided:
!,

the contractor followed such plans and specifications in the construction of the building, contractor is relieved of any liability for any
failures or defects in the building resulting from
soil conditions, differential settlement and the
like.11 (R.47)

Appellant did not allege that Otto Buehner & Company
was negligent
merely

alleged

in following
that

the plans and specifications, but

the walls

installed on inadequate footings.

and

roofing

were

negligently

(R.313)

The arbitration panel's award included a finding that
the general contractor was not at fault, had followed the plans
and specifications, and had performed the work in accordance with
the standards of the industry. (R.47)
It: is ludicrous for Appellant to suggest that the issue
of the adequacy of the footings had not been adjudicated by the
arbitration panel.

Based

upon

the

findings,

it

is

obvious

that

the

Appellant was given a full opportunity to litigate the issue
raised in its Second Cause of Action,

Therefore, Appellant must

be restrained from re-litigating that issue and circumventing the
arbitration process to which it voluntarily submitted.
Appellant mistakenly relied upon Rule 54(b) of the Utah
Rules of Civil Procedure to support the argument that there was
no final judgment.

(Appellant's brief, p.23)

That rule provides

as follows:
M

When more than one claim for relief is presented
in an action, whether as a claim, counterclaim,
cross-claim, or third-party claim, and/or when
multiple parties are involved, the court may
direct the entry of a final judgment as to one or
more but fewer than all of the claims or parties
only upon an express determination by the court
that there is no just reason for delay and upon an
express direction for the entry of judgment. In
the absence of such determination and direction,
any order or other form of decision, however
designated, which adjudicates fewer than all the
claims or the rights and liabilities of fewer than
all the parties shall not terminate the action as
to any of the claims or parties, and the order or
other form of decision is subject to revision at
any time before the entry of judgment adjudicating
all the claims and the rights and liabilities of
all the parties. [Emphasis added.]
Arguably, the judgment affirming the arbitration award
(R. 166-167) was not a final judgment in accordance with Rule
54(b).

However, the trial court, at various times during the

proceedings,

expressed

the

fact

that

it

was

affirming

the

arbitration award.

In the Pretrial Order, dated October 9, 1984,

the trial court ruled as follows:
"17. That the amount due and owing between the
C & A Companies and Worthington & Kimball is the
amount set forth in the arbitration award.
18. That the amount set forth in the arbitration
award also includes the amount due and owing
between
Buehner
Concrete
and Worthington &
Kimball.
23. The court rules that it will at all stages of
the proceeding attempt to enforce the provisions
of the arbitration award except as to what is
lienable and what is not lienable under the Utah
Mechanic's Lien Statute." (R.739,741)
The

trial

court

then

issued

a Memorandum

(R.711-712) wherein that court expressly concluded

Decision

M

[t]hat the

Doctrine of Collateral Estoppel is applicable to the claim of
Otto Buehner and is binding upon C & A Companies as to the amount
due and owing."

(R.711)

The trial court further concluded that

"the counterclaim of C & A Enterprises against Otto Buehner is
barred

on

the

basis

of

the

collateral

estoppel

doctrine."

(R.712)
Moreover,

after

a

four-day

trial,

the

trial

court

entered a final judgment which adjudicated "all the claims and
the rights and liabilities of all the parties."

(R.1108-1115)

Contrary to Appellant's belief, this final judgment,
which

inherently

affirmed

the trial court's prior orders and

decisions, did adjudicate all the claims, rights and liabilities
of all the parties.

Affording Appellant the relief it seeks upon

this appeal would result in the creation of a dangerous precedent
by establishing a procedural avenue which may be traveled to
circumvent the doctrine of collateral estoppel by any party who
voluntarily submitted to arbitration, but who is not satisfied
with the arbitration award.
The rule is stated in 5 Am.Jur. 2d, Arbitration and
Award, §147:
"The parties are concluded only as to those
matters included in the submission as to which
there has been a hearing, and which are covered by
the award."
See also Johnson v. Miller, 655 P.2d 471 (Kansas 1982) where the
court

held

that

a

claim

being

asserted

in

an

arbitration

proceeding could not be re-asserted in a judicial proceeding once
the arbitration award has been confirmed by the court because
such confirmation has the same res judicata effect any judgment
has to all matters encompassed within the claim submitted for
arbitration.

Id. at 474.

Section 78-31-21, Utah Code Annotated, also provides
that a judgment, confirming an arbitration award, "shall have the
same force and effect in all respects as, and shall be subject to
all provisions of law relating to, a judgment and decree."
Therefore, it is hereby submitted that the trial court
correctly ruled that the claims of Appellant against Otto Euehner
& Company were barred by the Doctrine of Collateral Estoppel.

CONCLUSION
It
Estoppel,

is

or

submitted
more

that

the

descriptively

doctrine

of

denominated

Collateral
as

"Issue

Preclusion1', prevents a party from re-litigating the issues which
have been previously adjudicated against it in a prior case.
this

case,

Appellant

had

17

days

of

hearings

before

In
the

arbitration panel to present evidence on the issues raised in its
cross-claim against Otto Buehner & Company.

After the lengthy

arbitration hearings an award was made which resolved the issues
raised

by

Appellant

subsequently

in

its

cross-claim.

That

award

was

confirmed by the court and a final judgment was

entered according

to Rule 54(b).

Appellant, by twisting the

indisputable facts, and by ignoring the fundamental elements of
the doctrine of collateral estoppel, seeks to re-litigate the
issues

which

were

previously

adjudicated

by

the

arbitration

panel.
To grant Appellant the relief it seeks by this appeal
would circumvent not only the doctrine of collateral estoppel;
but, would also defeat the object of arbitration, which is to
avoid

litigation.

Appellants

Therefore, the

cross-claiming

against

trial
Otto

court's
Euehner

ruling, that
& Company

is

barred by the doctrine of collateral estoppel, must be affirmed.

Dated this \J

day of October, 1985.
Respectfully submitted,
SPAFFCRD, DIBB, DUFFIN & JENSEN

Thomas A. Duffin
A t t o r n e y for O t t o Buje

& Co,
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reply brief to the following parties by placing a true copy
thereof in an envelope addressed to:
Robert F. Bentley
Attorney for Appellant
7525 East Camelback Road
Scottsdale, Arizona 85251
Robert Babcock
Attorney for Plaintiff/Appellee
185 South State, Suite 1000
Salt Lake City, Utah 84111
postage prepaid, this

JJ>

day of October, 1985.
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BEFORE THE AMERICAN ARBITRATION ASSOCIATION
WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a
Utah general partnership,
Claimant,

AWARD

v.
C & A DEVELOPMENT COMPANY,
an Arizona corporation,
C & A ENTERPRISES, an
Arizona partnership, and
C & A COMPANIES, INC-, an
Arizona corporation,

No. 77-110-0130-82

Respondents.

This matter came before Peter W, Billings, George E.
Lyman and B. Lue Bettilyon, sitting as a board of arbitrators,
to resolve disputes between the parties arising out of the performance and interpretation of a contract originally between C & A
Development Company, as owner, and Worthington & Kimball Construction
Company, a Utah general partnership and L. M. Hendriksen, dba
Western States Construction, a sole proprietorship, as contractor,
for the design and construction of a factory building to be occupied
by Permaloy Corporation.
Seventeen days of hearings were held on April 25 to 29,
May 16 to 20, June 20 to 24 and July 14 and 15, 19 83 and the
construction site was visited by the panel and representatives of
the parties on July 14, 19 83.

In addition, the arbitrators met on

July 5, 19 83 to review the evidence and to prepare suggestions to
the parties as to the matters they believed should be covered by
the post-hearing briefs. During the hearings both parties were

given full opportunity to call all witnesses they desired and 84
exhibits were introduced by Worthington & Kimball and 59 by the
respondents.

Both parties were given opportunity to file and did

file post-hearing and reply briefs.
Under date of August 30, 19 8 3 Worthington & Kimball
moved to reopen the hearing to determine the respective rights and
liabilities of C & A Development Company, C & A Enterprises and
C & A Companies, Inc. under any award made in these proceedings in
light of an assignment of the original contract by C & A Development
to C & A Enterprises in March, 1981. Under date of September 29,
1983 the American Arbitration Association notified the parties that
the arbitrators had agreed to reopen the hearings.

Under date of

October 18, 1983 the parties were advised the reopened hearing
would be held on October 24, 198 3, limited to evidence and argument
as to whether any award can or should be made for or against any
party other than the parties to the original contract, i.e., C & A
Development Company as owner and Worthington & Kimball Construction
Company as contractor, and as to the allocation of costs and fees.
Because of the inability of counsel for respondents to
appear, the hearing scheduled for October 24, 1983 was not held.
By means of a conference telephone call, the parties stipulated
that in March, 19 81 the contract between Worthington & Kimball and
C & A Development Company was assigned by C & A Development to
C & A Enterprises, an Arizona partnership of which C & A Companies
is a general partner.

The parties further agreed that respondents

should have until and including October 28, 19 8 3 to respond in
writing to the merits of the contentions of Worthington & Kimball
set forth in their motion to reopen the hearing.

The arbitrators, therefore, vacated the hearing set for
October 24, 1983 and granted Worthington & Kimball until November 4,
19 8 3 to respond to any arguments presented by respondents as to
the effect of the assignment on the rights and liabilities of
C & A Development Company, C & A Enterprises and C & A Companies
in the matter before the arbitrators.

The arbitrators further

directed that the memoranda to be filed by each party should also
state the position of such party as to the assessment of costs and
fees in this proceeding.
After receipt of said briefs the arbitrators met on
November 7, 19 8 3 and, based on the evidence heard, the exhibits
introduced, the briefs of counsel and the visit to and inspection
of the construction site, make the following Findings:
1.

On or about July 2, 19 80 Worthington & Kimball and

C & A Development Company entered into a contract on AGC Form No.
6a "Design - Build Agreement between Owner and Contractor."

The

only significant amendment to that form made by the parties was in
paragraph 2.5,2, to which was added the following language:
Any and all test borings, soil sampling and pre-determined
construction surveys and investigations (other than sice
survey) shall be done by contractor, if contractor fails
or neglects to obtain such borings, testings, etc.,
contractor shall assume all liability for any failures in
the building as a result of any deficiency that may
result therefrom.
2.

We construe that language to mean that the parties

intended that if (a) the contractor employed a competent person
to conduct such borings, testings, etc., (b) fully informed that
person of the general nature of the planned construction, (c) the
borings, testings, etc., were performed and the report thereof
was made in accordance with standards of the industry, (d) the

plans and specifications provided by the contractor under paragraph
2.1 complied with the findings and recommendations of the person
employed to make such borings, testings, etc., and (e) the contractor
followed such plans and specifications in the construction of the
building, the contractor is relieved of any liability for any
failures or defects in the building resulting from soil conditions,
differential settlement and the like.
3.

In March, 19 81, with the consent of Worthington &

Kimball, the original contract between Worthington & Kimball and
C & A Development was assigned by C & A Development to C & A
Enterprises, an Arizona partnership of which C & A Companies, Inc.
is a general partner.

In addition, the property on which the

building was constructed was deeded by C & A Development to C & A
Enterprises.

By reason thereof, references in this award to "owner"

shall be deemed to include both C & A Enterprises and C & A
Development, jointly and severally.

We believe any allocation of

payment of the award is to be determined by agreement between them,
without necessity of any ruling by the arbitrators.

The obligation

of C & A Companies, Inc. under the award is only as a general
partner of C & A Enterprises and is determined by zhe provisions
of Section 48-1-12, Utah Code Annotated.
4.

The unpaid balance of the contract price, as adjusted

by change orders as provided in Article 9 of the Contract, to which
Worthington & Kimball is entitled to be paid as provided in Article
11 of the contract, is ?430,053.00, subject to such deductions
therefrom as the arbitrators find to be warranted under the terms
of the contract and the evidence received with respect to the claims
of the owner.

5.

The owner is entitled to a reduction of the said

unpaid balance in the sum of $52,922.00, allocated as follows:
a.

Repairs to asphalt in parking lots and drives,
$25,125.00;

b.

Punch list items - this includes correction of
cantilever area of roof over dock, $10,000.00;

c.

Repair of external walls due to separation and
spalling, $2,500.00; and

d.

Credit for payments by C & A to Worthington &
Kimball subcontractors, $15,297.00.

6.

All other claims of the owner have been carefully and

fully considered, but are denied on one or more of the following
grounds:
a.

Not the responsibility of the contractor;

b.

Not supported by the evidence;

c.

Not authorized by or barred by the terms of the
contract between the parties, including the plans
and specifications;

d.

Not quantified by reliable evidence;

e.

Not included within the scope of the work to be
performed by the contractor;

f.

Barred by acts or failure to act of the owner; and

g.

Abandonment of the claim during hearings or in
briefs.

7.

The contractor is entitled to interest at the rate of

15% per annum on the sum of $377,131.00 from December 1, 1981 until
paid by owner.

We select that rate in part as a measure of damages
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to Worthington & Kimball for the unreasonable withholding of the
balance of the contract price.
8. All other claims of the contractor have been fully
and carefully considered, but are denied on one or more of the
following grounds:
a. Not the responsibility of the owner;
b.

Not supported by the evidence;

c.

Not authorized by the contract or barred by the
terms of the contract, including the plans and
specifications;

d.

Already covered in change orders executed by owner
and contractor;

e.

Not quantified by reliable evidence;

f.

Are otherwise contained in the award herein made;

g.

Barred by acts or failure to act of the contractor;
and

h.

Abandonment of claim during hearings or in briefs.

9.

Owner shall pay to contractor the sum of $377,131.00

plus interest as provided in paragraph 7 above upon the contractor
filing with the office of the American Arbitration Association in
Denver, Colorado lien waivers from the contractor and all its
subcontractors.

This requirement does not include Robert E. Lee

doing business as Ogden Industrial Plastic, who we find is not a
subcontractor of Worthington & Kimball.
10.

Administrative fees and arbitrators1 fees and

expenses as determined by the American Arbitration Association office
in Denver, Colorado shall be borne 75.0% by owner and 25.0% by
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Worthington & Kimball. All other expenses shall be allocated as
follows:
a.

The expenses of witnesses for either side shall
be paid by the party producing such witness
including witnesses produced in response to the
arbitrators1 letter to counsel dated May 27, 19 83;

b.

Cost of the stenographic record, equally between
owner and Worthington & Kimball, unless they shall
have otherwise agreed prior to the receipt of this
award;

c.

All other expenses of the arbitration, as described
generally in paragraph 50 of the Construction
Industry Arbitration rules, shall be born equally
by the parties; and

d.

The nature and amount of such expenses

shall be

determined by the Denver office of the American
Arbitration Association.
DATED this ~7 ^

day of November, 19 83.

Peter W. Billings,; Chairman

B. Lue Bettilyerr~

IN THE DISTRICT COURT OF WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL, et al.,

]
MEMORANDUM DECISION

Plaintiffs,

vs.
C & A DEVELOPMENT
COMPANY, et al.,
)

Case No.

83387

Defendants.
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while
and
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in
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Company
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not
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between Kimball Construction and C & A Enterprises, their claim
was.

That the arbitration decision is dispositive of the claims

between Kimball and C & A.
estoppel

is applicable

to

That
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claim
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of
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Beuhner

and

is

binding upon C & A Companies as to the amount due and owing.
The arbitration dispute also settled the responsibility
for any failures or defects in the building resulting from soil
conditions, defferential settlement and the like. The sufficiency
of the footings was determined by the arbitration board not to be
the
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application

of

of

the

collateral

contractor;
estoppel

responsibility of Otto Beuhner.

also

therefore,
found

not

through
to

be

the
the
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In other words, the counterclaim of C & A Enterprises
against Otto Beuhner

is barred on the basis of the collateral

estoppel doctrine.
As to whether or not Otto Buehner substantially complied
with

the notice

provisions

of mechanic's

liensf

the

decision

thereon is reserved for trial with the other questions of the
validity of liens.
DATED this

day of November, 1984.

CERTIFICATE OF SERVICE
I hereby certify that on this

day of November, 1984,

a true and correct copy of the foregoing Memorandum Decision was
served upon the following:
Robert F. Bentley
Attorney for C & A Enterprises, Inc.
7525 East Camelback Road
Scottsdale, Arizona 85251
LaVar E. Stark
Attorney for Security Title and
First Interstate Bank
2485 Grant Avenue
Ogden, Utah 84401
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r

ROBERT F. BENTLEY
BENTLEY & ARMSTRONG
7525 East Camelback Road
Scottsdale, Arizona 85251
(602) 947-7775

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah general partnership, GARY WORTHINGTON and
EDWIN N. KIMBALL, general partners,
Plaintiffs,
vs.
C & A DEVELOPMENT COMPANY, an Arizona
corporation, C & A ENTERPRISES, an
Arizona partnership, FIRST INTERSTATE
BANK OF ARIZONA, N*A., STEWART TITLE
COMPANY OF SALT LAKE CITY, C & A
DEVELOPMENT COMPANY, INC., an
Arizona corporation, PERMALOY
CORPORATION, a Utah corporation,
OTTO BUEHNER & COMPANY,* HOLBROOK
COMPANY, INC., DONALD K. LYBBERT,
dba LYBBERT MASONRY COMPANY,
JOSEPH SMITH PLUMBING, REDD ROOFING
COMPANY and JOHN DOES 1 through 24,

ANSWER OF C & A
DEVELOPMENT CO. AND
C & A ENTERPRISES
TO CROSS CLAIM OF
DEFENDANT OTTO
BUEHNER & COMPANY
AND QBQSS^CL&IHJtF

_C & A DEVELOPMENT CO.
ANS~C & A ENTERPRISES
CIVIL NO.

83387

Defendants.
COME NOW Defendants C & A Development Co. and C & A
Enterprises and by way of answer to the Crossclaim of Defendant, Otto
Buehner & Company, admit, deny and allege as follows:

FIRST DEFENSE
Answering Defendants hereby allege that the Counterclaim
and Crossclaim of Defendant, Otto Buehner & Company fails to state
grounds upon which relief may be granted.
SECOND DEFENSE
The Notice of Lien of referred to in the Counterclaim and
the Crossclaim of Defendant, Otto Buehner & Company is not valid.
THIRD DEFENSE
The Notice of Lien recorded by Defendant, Otto Buehner &
Company, was not recorded within the time specified in Utah Code
Annotated, 1953, Section 38-1-1 et seq.
FOURTH DEFENSE
The right of action set forth in the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company, did not accrue
within twelve months before commencement of the action, and is
therefore barred by the provisions of Utah Code Annotated, 1953,
Section 38-1-11 and 14-2-1 et seq.
ANSWER TO COUNTERCLAIM AND CROSS-CLAIM
NATURE OF THE PARTIES
1.

Answering Defendants allege that they are without

sufficient knowledge and information to form a belief as to the truth
of the allegations contained in Paragraph 1 of the Counterclaim and

-
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Cross-claim of Defendant Otto Buehner & Company and therefore deny
the same.
2.

Answering Defendants allege that they are without

sufficient knowledge and information to form a belief as to the truth
of the allegations contained in Paragraph 2 of the Counterclaim and
Cross-claim of Defendant Otto Buehner & Company and therefore deny
the same.
3.

Answering Defendants allege that they are without

sufficient knowledge and information to form a belief as to the truth
of the allegations contained in Paragraph 3 of the Counterclaim and
Cross-claim of Defendant, Otto Buehner & Company, and therefore deny
the same.
JURISDICTION AND VENUE
4.

Answering Defendants admit the allegations contained in

Paragraph 4 of the Counterclaim and Crossclaim of Defendant, Otto
Buehner & Company.
5.

Answering Defendants deny each and every allegation

contained in Paragraph 5 of the Counterclaim and Crossclaim of
Defendant, Otto Buehner & Company.
FIRST CAUSE OF ACTION
Answering Defendants make no response in connection
therewith, inasmuch as said claims are not against these Defendants.

-

3 -

SECOND CAUSE OF ACTION
6.

Answering Defendants allege that they are without

knowledge and information sufficient to form a belief as to the truth
of the allegations contained in Paragraph 6 of the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company, and therefore deny
the same.
7.

Answering Defendants admit the allegations contained in

Paragraph 7 of the Counterclaim and Crossclaim of Defendant, Otto
Buehner & Company.
8.

Answering Defendants admit that on or about the 2nd day

of July, 1980, C & A Development Co. entered into a contract with
Plaintiff, Worthington & Kimball Construction Co. and L.M.
Henrickson d/b/a Western States Construction for the construction of
certain improvements in Weber County.

Answering Defendants deny each

and every allegation contained in Paragraph 8 of the Counterclaim
and Crossclaim of Defendant, Otto Buehner & Company, which has not
been specifically admitted herein.
9.

Answering Defendants allege that they are without

knowledge and information sufficient to form a belief as to the truth
of the allegations contained in Paragraph 9 of the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company, and therefore deny
the same.

-
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10.

Answering Defendants allege that they are without

knowledge and information sufficient to form a belief as to the truth
of the allegations contained in Paragraph 9 of the Counterclaim and
Crossclaim of Otto Buehner & Company, and therefore deny the same,
11.

Answering Defendants deny each and every allegation

contained in Paragraph 11 of the Counterclaim and Crossclaim of
Defendant, Otto Buehner & Company.
12.

Answering Defendants admit that Defendant, Otto

Buehner & Company, filed a Notice of Lien with the office of the
County Recorder of Weber County, State of Utah; but denythat said
notice was filed within the time required by law, that Defendant,
Otto Buehner & Company, should be allowed any attorney's fee in
connection with said lien, and further deny each and every additional
allegation contained in Paragraph 12 of the Counterclaim and
Crossclaim of Defendant, Otto Buehner & Company which has not been
specifically admitted herein.
13.

Answering Defendants admit that C & A Enterprises,

Permaloy Corporation and First Interstate Bank of Arizona, N.A.
claim an interest in the premises in Weber County, Utah but deny each
and every additional allegation contained in Paragraph 13 of the
Counterclaim and Crossclaim of Defendant, Otto Buehner & Company,
which has not been specifically admitted herein.

-
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14.

Answering Defendants deny each and every allegation

contained in Paragraph 14 of the Counterclaim and Crossclaim of
Defendant, Otto Buehner & Company.
15.

Answering Defendants deny each and every allegation

contained in the Counterclaim and Crossclaim of Defendant, Otto
Buehner & Company, except as specifically admitted herein.
CROSS CLAIM OF C & A DEVELOPMENT CO. AND C & A ENTERPRISES
For Cross Claim against Otto Buehner & Company, C & A
Devleopment Co. and C & A Enterprises hereby allege as follows:
1.

C & A Development Co. is an Arizona corporation and

C & A Enterprises is an Arizona partnership licensed to do business
in the State of Utah under the name of C & A Industrial.

Cross Claim

Defendant, Otto Buehner & Company, is a corporation, organized and
existing under the laws of the State of Utah, with its principal
place of business located in Salt Lake County, Utah.
2.

On or about July, 19S1-, Otto Buehner & Company entered

into a contract with Worthington & Kimball Construction Company for
design, fabrication and installation of walls and roof of a building
to be built for C & A Development Co.
3.

in Weber County, Utah.

This court has jurisdiction over the Cross Claim of

C & A Development Co. and C & A Enterprises.
FIRST CAUSE OF ACTION

4.

C & A Development Co. and C & A Enterprises hereby

incorporate into and make a part hereof their Answers to the
allegations contained in Paragraphs 1 through 3 of their Cross Claim.
5.

C & A Development Co. and C Sc A Enterprises, as its

successor in interest, are third party beneficiaries of the contract
between Otto Buehner i Company and Worthington & Kimball Construction
Company.
6.

Otto Buehner & Company failed to perform its work under

the contract in a good and workmanlike manner.
7.

Said failure to perform such work under the contract in

a good and workmanlike manner has caused damage to C & A Development
and C St A Enterprises in an amount to be proved at trial.
SECOND CAUSE OF ACTION

8.

Defendants, C & A Development Co. and C & A

Enterprises, incorporate into and make a part hereof the allegations
contained in Paragraphs 1 through 7 of their Cross Claim against
Otto Buehner & Company.
9.

Cross Claim Defendant, Otto Buehner & Company,

negligently installed the walls and roo-f on footings which it knew or
should have known were inadequate to provide adequate support.

-
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9.

Said negligence has caused damage to C & A Development

Co, and C & A Enterprises in an amount to be proved at trial.
WHEREFORE, these Defendants pray that:
1.

Defendant Otto Buehner & Company take nothing by its

cross claim, that the same be dismissed and for costs and general
relief;
2.

That Judgment be entered in favor of C & A Development

Co. and C & A Enterprises and against Otto Buehner & Company and that
damages in an amount to be proved at trial together with costs
incurred herein be awarded C & A Development Co. and C & A
Enterprises from Otto Buehner & Company.
DATED this 17th day of February, 1984.

/s/Robert F, Bentley
Robert F. Bentley
Attorney for Defendants
C & A Development Co. and
C & A Enterprises

•
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CERTIFICATE OF MAILING

I certify that on the 17th day of February, 1984, I
mailed a copy of the foregoing answer to the following:
Thomas A. Duffin
Attorney for defendant Otto Buehner Sc Company
311 Soutyh State, Suite 380
Salt Lake City, Utah 84111
Robert F. Babcock
Attorney for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
Steven M, Ashby
Holbrook Company, Inc.
151 North 600 West
P.O. Box 226
Kaysville, Utah 84037
Joseph Smith Plumbing
483 East Maryrose Drive
Salt Lake City, Utah 84107
Michael Glassmann
Attorney for Redd Roofing
First Security Bank Building
Suite 1000
Ogden, Utah 84401
La Var E. Stark
Attorney for Defendant
First Interstate Bank of
Arizona and Security Title
Company of Salt Lake City
2651 Washington Blvd*
Suite 10
Ogden, Utah 84401

/s/Charmaine Stewart

_

g_

THOMAS A. DUFFIN of
SPAFFORD, DIBB, DUFFIN & JENSEN
Attorneys for Defendant,
Otto Buehner & Company
311 South State, Suite 380
Salt Lake City, Utah 84111
Telephone: 531-8020
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT, IN AND FOR
WEBER COUNTY, STATE OF UTAH
WORTHINGTON & KIMBALL
CONSTRUCTION COMPANY, a
Utah general partnership
GARY WORTHINGTON and
EDWIN N. KIMBALL, general
partners,

PRETRIAL ORDER

Plaintiff,

vs
C & A DEVELOPMENT COMPANY,
an Arizona corporation,
C & A ENTERPRISES, an Arizona
partnership, FIRST INTERSTATE
BANK OF ARIZONA, N.A.,
STEWART TITLE COMPANY OF
SALT LAKE CITY, C & A
DEVELOPMENT COMPANY, INC., an
Arizona corporation,
PERMALOY CORPORATION, a Utah
corporation, OTTO BUEHNER &
COMPANY, HOLBROOK COMPANY,
INC., DONALD K. LYBBERT, dba
LYBBERT MASONRY COMPANY,
JOSEPH SMITH PLUMBING,
REDD ROOFING COMPANY and
JOHN DOES 1 through 24,
Defendants.

Civil No. 83387

-2Comes now the defendant, Otto Buehner & Company, a Utah
corporation, by and through its attorney, Thomas A. Duffin, and
submits the following Pretrial Order:
IT IS ORDERED:
I.

NATURE OF THE ACTION

This is an action by the plaintiff as the general
contractor on an industrial project in Weber County, State of
Utah, known as Lot 9 in Weber Industrial Park for the foreclosure
of its mechanic's lien and for the determination of the amounts
due and owing between it and other subcontractors, the validity
and priority of its mechanic's lien as to First Interstate Bank
of Arizona, a lending institution, and requesting the above
entitled court, for a determination of the amounts due and owing,
the validity and priority between the parties to sell the
property as described in its mechanic's lien.
The allegations of the parties setting forth their more
specific claims are incorporated herein.
II.
2.

THE PARTIES

C & A Development Company is an Arizona

corporation and F. Richard Campbell at all times herein was the
president arc that Robert F. Bentley, at all times was the
secretary of the corporation, hereinafter designated in this
pretrial order as "C & A Development".

-33.

That C & A Enterprises is a general partnership

with its principal offices in Arizona, and that C & A Development
Company, Inc., an Arizona corporation, was its authorized partner
with F. Robert Bentley as Secretary and F. Richard Campbell as
its president, hereinafter designated in this pretrial order as
ff

C & A Enterprises" , and "C & A Development Inc."
4.

That Worthington & Kimball Construction Company is

a general partnership with Gary Worthington and Edwin N. Kimball
general partners, hereinafter designated as "Worthington &
Kimball".
5.

That Otto Buehner & Company, dba Buehner Concrete,

is a Utah corporation, duly organized and existing under the laws
of the State of Utah, with its principal place of business in
Salt Lake County, State of Utah, hereinafter designated as
"Buehner Concrete".
6.

That Joseph Smith Plumbing is an individual

proprietorship with its principal offices in Salt Lake County,
State of Utah, hereinafter designated as "Smith Plumbing".
7.

Stewart Title Company of Salt Lake City is a title

company with its principal office at 261 East 300 South, Salt
Lake City, Utah, hereinafter designated as "Stewart Title".
8.

That First Interstate Bank of Arizona, N.A., is an

Arizona corporation, with its principal office at the Interstate

-4Bank Plaza, P. 0. Box 20551, Phoenix, Arizona, hereinafter
designated as "First Interstate".
9.

Permaloy Corporation, is a Utah corporation now in

bankruptcy and was at all times herein a tenant or lessee of
C & A Enterprises, an Arizona partnership, hereinafter designated
as "Permaloy11.
10.

All of the other parties have not answered or have

filed dismissals or are not material to this action.
(INCONTROVERTED FACTS
1.

That on or about July 2, 1980, C & A Development

entered into a construction contract with Worthington & Kimball
for a manufacturing plant to be built on Lot 9 in the Weber
Industrial Park in Weber County, Utah, hereinafter designated as
the "subject property" for $1,977,813.00.
2.

That after entry into the contract between the

above entitled parties, C & A Development, as owner, assigned the
construction contract to C & A Enterprises.

C & A Development

also, by appropriate deed conveyed the property to C & A
Enterprises, contemporaneously with the assignment.
3.

That on the 5th day of August, 1980, Worthington &

Kimball entered into a subcontract with Buehner Concrete for the
furnishing of concrete members (floor double tees inverted tee
beams, column and rectangular beams) for the sum of $469,657.00.

-54.

That during the month of July, 1980, work was

commenced by Worthington & Kimball on the construction of the
manufacturing building.
5.

That Buehner Concrete furnished the first

materials on the subject building and property on the 24th day of
September, 1980, and furnished the last materials on the project,
pursuant to its contract on the 19th day of February, 1981.
6.

That a Deed of Trust to secure an indebtedness on

the subject building and property was given by First Interstate
according to the following terms, conditions, amounts and time:
Dated:
Trustor:
Amount:
Trustee:
Beneficiary:
Recorded:

November 1, 1981
C & A Enterprises
$2,300,000.00
Stewart Title Company
First Interstate Bank
November 30, 1981, as
in Book 1393, at page

of Salt Lake City
of Arizona, N.A.
Entry No. 848026
1305 of official

records
7.

That thereafter there was executed by C & A

Enterprises an assignment of rents to First Interstate.
8.

A mechanic's lien was filed in Weber County by

Gary J. Worthington and Edwin N. Kimball, dba Worthington and
Kimball in the amount of $430,586.15, plus interest for labor and
materials recorded January 14, 1982, as Entry No. 850356 in Book
1396 at page 258 of official records, first work day being
7/15/80 and last work day being 11/12/81, hereinafter designated
as Worthington & Kimballfs first mechanic's lien.

-69.

A mechanic's lien was filed by Buehner Concrete in

Weber County in the amount of $46,966.00, plus interest for labor
and material, recorded January 15, 1982, as Entry No. 850122 in
Book 1396 at page 387 of official records, hereinafter designated
as the Buehner mechanic's lien.
10.

A mechanic's lien was filed in Weber County by

Joseph Smith Plumbing in the amount of $6,172.50, plus interest
for labor and materials, recorded January 29, 1982, as Entry No.
.851211 in Book 1397 at page 24 of records, and re-recorded
February 19, 1982, as Entry No. 852228 in Book 1397 at page 1753
of official records, hereinafter designated as the Smith
mechanic's lien.
11.

A notice of lien was filed by Gary J. Worthington

and Edwin N. Kimball, dba Worthington and Kimball Construction
Co. in the amount of $430,586.15, plus interest for labor and
materials, recorded February 8, 1982, as Entry No. 851656 in Book
1397 at page 768 of official records, first work day being
7/15/80 and last work day being 11/12/81, hereinafter designated
as the Worthington & Kimball second mechanic's lien.
12.

That the contract between Worthington & Kimball,

C & A Development and C & A Enterprises, provided for arbitration
and that an arbitration hearing was held between the parties and
an award was made together with Findings of Fact on the 7th day
of November, 1983, with Peter Billings, Chairman and George E.

-7Lyman and B. LaRue Bettion as arbitrators, which arbitration
award was affirmed by the above entitled court on the 17th day of
January, 1984, and is now part of the record in the above
entitled matter, hereinafter designated as the Arbitration Award,
III.

ALLEGATIONS OF THE PARTIES

Allegations of Worthington & Kimball:
A.

That they performed the first work on the subject

property and subject building on the 15th day of July, 1980, and
did the last: work on November 12f 1981, that all of the work
between July 15, 1980, and November 12, 1981, was necessary to
complete the original, or general contract that it had with the
C & A Companies, together with appropriate change orders made by
and between the parties in furtherance of the project and
contract.
B.

That the amount due and owing by to Worthington &

Kimball by the C & A Development, C & A Enterprises, and C & A
Development Inc., is the amount as set forth in the arbitration
award confirmed by the above entitled court in the arbitration
award dated November 7, 1983, and confirmed by the court on
January 17, 1984, and is all lienable under the mechanic's liens
Statute of the State of Utah.
C.

That their first and second mechanic's liens are

valid and subsisting and that they are entitled to reasonable

-8interest and attorney fees and court costs for enforcing the
liens as provided for under the Utah Mechanic's lien statutes.
D.

That their mechanic's liens, in addition to being

valid and subsisting liens, are subject to and superior to in
in priority to the Trust Deed of First Interstate Bank of
Arizona, N.A.
E.

Worthington & Kimball admit the validity of

mechanic's lien of Buehner Concrete and will agree and stipulate
at the time of the trial as to the amounts due and owing under
its contract with Buehner Concrete, subcontractor for the
furnishing of concrete products on the subject property and
building and that it is equal to and of the same priority as it's
lien,
F.

That Worthington & Kimball admit that they did not

send a formal registered notice of filing their lien to the C & A
Companies, but allege that they gave oral notice of the same and
that complies with the provisions relating to notice under the
Utah Mechanic's Lien Statute.
Allegations of First Interstate Bank of Arizona, N.A. :
A.

First Interstate alleges that the first and second

mechanic's lien of Worthington & Kimball are invalid generally,
and more specifically in that they are not properly acknowledged,
verified and timely filed to conform with the requirements of

-9Utah Code Annotated, 1953, §38-1-7 relating to Notice of Claim,
Content, Recording and service on owner of property,
B.

First Interstate does not dispute the verification

of Buehner Concrete's mechanic's lien, but alleges that it was
not timely filed and was not entitled to be recorded pursuant to
the recording statutes of the State of Utah.
C.

That during the month of August, 1981, Worthington

& Kimball issued a certificate of substantial completion upon
which they relied to their detriment and that there is a waiver
and estoppel on the part of Worthington & Kimball to assert that
the project was not completed until November 11, 1982.
D.

First Interstate alleges generally that the

project was completed on or about August 14, 1981.

First

Interstate also alleges generally that many of the items which
which are relied upon in plaintiff's arbitration award and
performed before August 14, 1981, and thereafter, are not
properly lienable items under the Mechanic's Lien statutes of the
State of Utah.
E.

They are entitled to reasonable attorney fees for

the defense of this action against all parties.
F.

That Worthington & Kimball's second Mechanic's

Lien replaced the first Mechanic's Lien and was intended as a
replacement to the first mechanic's lien and was not, therefore,
timely filed.

-10G.

That the arbitration award is not binding upon

First Interstate Bank.
H.

That the amounts as set forth in the change orders

are not binding upon First Interstate because they were required
to have the approval of First Interstate before First Interstate
would have any duty to pay them or be bound by any mechanic's
lien filed by them in reference to the change order items, or
amendments to the contract.
I.

That First interstate Bank will admit that if

Worthington & Kimball's mechanic's lien was timely filed then
Buehner Concrete's mechanic's lien was filed timely.
Allegations of Buehner Concrete:
A.

That there will be no dispute as to the validity

of the Worthington & Kimball's first and second mechanic's liens
as to acknowledgment and as to verification, recording or as to
the amount due and owing by C & A companies to Worthington &
Kimball, or pursuant to the arbitration award.
B.

That Worthington & Kimball and Buehner Concrete

will stipulate on the day of the trial the true amount due and
owing by Worthington & Kimball on Buehner Concrete contract.
C.

That the mechanic's lien of Buehner Concrete is a

valid, subsisting lien, duly verified and acknowledged and
entitled to be recorded.

-11D.

That the arbitration award between the C & A

companies and Worthington & Kimball include the amounts due and
owing to Buehner Concrete and it is res judicata and under the
principle of collateral estoppel binding upon First Interstate
and C & A Companies as to the amount due and owing to Buehner
Concrete.
E.

That the general contract between Worthington &

Kimball and the C & A companies, was not completed until November
12, 1981, and that as a subcontractor, their lien was ^timely and
properly filed within the provisions of Utah Code Annotated,
1953, §38-1-7
F.

That they are entitled to reasonable attorney's

fees for the foreclosure of their lien and in bringing this
action as to the C & A companies and as to First Interstate.
G.

Buehner Concrete substantially complied with the

notice provisions of Utah Code Annotated, 1953, Mechanic's Liens,
§38-1-7, as amended by the Laws of 1981, and that certified mail,
as distinguished from regular mail, is not of legal significance
for the purpose of defeating a lien claimant's right to claim
interest, costs and attorney fees.
H.

C & A Companies admit that Buehner Concrete on

January 17, 1982, duly mailed to them notice of Buehner
Concrete's filing of their mechanic's lien, together with a copy
of the mechanic's lien but allege and state that it was not by
certified mail.

-12I.

That they are entitled to reasonable attorney fees

as to Worthington & Kimball for the enforcement of their default
on their subcontract.
J.

That the cross-claim of C & A Enterprises is

barred upon the grounds of collateral estoppel.
K.

Buehner Concrete is not liable for damage to an

owner's property or C & A Companies, if they follow the plans and
specifications supplied by the owner and general contractor.
Allegations of Joseph Smith Plumbing:
A.

Smith Plumbing has filed a counterclaim against

Worthington & Kimball and has not brought an action for the
foreclosure of its lien, and therefore, the only question is the
amount due and owing on its contract as to Worthington & Kimball
and the parties agree that they will stipulate on the date of the
trial the amount due and owing to Smith Plumbing by Worthington &
Kimball for goods sold and delivered and the value of the
services rendered to Worthington & Kimball.
Allegations of C & A Development, C & A Enterprises and
C & A Inc.( hereinafter referred to as C & A Companies):
A.

C & A Companies alleges that the first and second

mechanic's lien of Worthington & Kimball are invalid generally
and more specifically in that they are not properly acknowledged
or verified and timely filed to conform with the requirements of

-13Utah Code Annotated, 1953, §38-1-7 relating to Notice of Claim,
Content, Recording and service on owner of property.
B.

C & A Companies do not dispute the verification of

Buehner Concrete's mechanic's lien, but allege that it was net
timely filed and was not entitled to be recorded pursuant to the
recording statutes of the State of Utah.
C.

That during the month of August, 1981, Worthington

& Kimball issued a certificate of substantial completion upon
which they xelied to their detriment and that there is a waiver
and estoppel on their part to assert that the project was not
completed until November 11, 1982.
D.

C & A Companies allege generally that the project

was completed on or about August 14, 1981, and that the items
which Worthington & Kimball are relying upon are not items which
were part of their construction contract, or required under the
terms of their construction contract, or in any event were
personalty and not fixtures as part of the realty of the subject
property and building.
E.

They are entitled to reasonable attorney fees for

the defense of this action.
F.

They allege that Buehner Concrete was not a party

to the arbitration proceedings, and therefore, the arbitration
award is not binding upon them as to Buehner Concrete and they
are entitled to set forth and prove the allegations of their

-14cross-claim as set forth and that the principles of res judicata
and collateral estoppel do not apply as to them as Buehner
Concrete claim.
G.

C & A Companies admit that they received notice of

the Buehner Concrete's Mechanic's Lien on January 17, 1981, but
denies that it was sent by certified mail.
IV.

RULINGS OF THE TRIAL COURT PURSUANT TO THE PRETRIAL
HEARING ON SEPTEMBER 10, 198T
14.

That the rulings that the validity of the

Worthington & Kimball first and second mechanic's liens and
Buehner Concrete's mechanic's lien as to acknowledgment,
verification and entitlement to be recorded will be reserved
until the end of the trial in the above entitled matter.
15.

That each of the parties will furnish to the other

parties a list of all witnesses on or before November 1, 1984.
16.

That each of the parties will furnish a copy of,

or make available for inspection, all of the exhibits by November
1, 1984.
17.

That the amount due and owing between the C & A

companies and Worthington & Kimball is the amount set forth in
the arbitration award.
18.

That the amount set forth in the arbitration award

also includes the amount due and owing between Buehner Concrete
and Worthington & Kimball.

-1519.

That the arbitration award makes no distinction

between real and personal property and what items are lienable
under the Utah Mechanic's Lien Statute but the court rules that
the said arbitration award makes out a prima facie case, that the
items are lienable under the Utah Mechanic's Lien Statute, and
therefore, the C & A Companies will, on or before November 1,
1981, furnish each and every item, the amount, and a description,
together with a list of witnesses and a brief statement of their
testimony as to any amount or any item which they claim is not
lienable, and the burden of proof of non-lienability will be on
the C & A Companies.
20.

That the arbitration award makes no distinction

between real and personal property and what items are lienable
under the Utah Mechanic's Lien Statute but the court rules that
the said arbitration award makes out a prima facie case that the
items are lienable under the Utah Mechanic's Lien Statute, and
therefore, the First Interstate Bank will, on or before November
1, 1981, furnish each and every item, the amount, and a description, together with a list of witnesses and a brief statement of
their testimony as to any amount or any item which they claim is
not lienable, and the burden of proof of non-lienability will be
on First Interstate Bank.
21.

That if First Interstate Bank alleges that it is

not bound by the arbitration award affirmed by the above entitled

-16court on January 17, 1983, then and in that event the court finds
that the arbitration award is a prima facie evidence of the
amounts due and owing on the contract and on the project and then
the burden will be on First Interstate Bank to show any item
which it contests as not fair and reasonable for which it should
not be bound and will furnish on or before November 1, 1984, a
list of each and every item, together with the witnesses which it
intends to produce and a breakdown of the amount which it is
claiming that the witness will testify.
22.

That the above parties will submit memoranda that

Buehner Concrete will, within ten days, from the date of the
hearing furnish to the court a memorandum of its authorities in
support of its allegations that the arbitration award is res
judicata and under the doctrine of collateral estoppel, binding
upon the C & A Companies.

The C & A companies will, within ten

days, after the furnishing of the memorandum, furnish any
authorities or memorandum in opposition thereto and the court
will, prior to the time of trial, make a determination as to
whether the arbitration award is binding upon the C & A
companies.
23.

The court rules that it will at all stages of the

proceeding attempt to enforce the provisions of the arbitration
award except as to what is lienable and what is not lienable
under the Utah Mechanic's Lien Statute.

-17V.
1.

MIXED QUESTIONS OF LAW AND FACT

On what date was the general or prime contract

between the C & A Companies and Worthington & Kimball completed
as provided for under the mechanic1s lien statutes of the State
of Utah?
2.

Are the first and second mechanic's liens of

Worthington & Kimball invalid generally and more specifically in
that they are not properly acknowledged entitled to be recorded,
verified and timely filed to. conform with the requirements of
Utah Code Annotated, in relating the notice of claim, recording,
services and owners of property?
3.

Was Buehner Concrete Company's Mechanic's Lien

timely filed and entitled to be recorded under the recording
statutes of the State of Utah and what amounts are due and owing
under its contract between Worthington & Kimball?
4.

On the certificate of substantial completion

issued by Worthington & Kimball in August of 1981, what was its
intent, its purpose and did it or any other conduct or action at
the time create a waiver and estoppel on the part of Worthington
& Kimball to assert the project was not completed at that time,
5.

What items, materials and labor, if any, under the

contract between C & A Companies and Worthington & Kimball are
lienable including the amounts due and owing under the

-18arbitration award pursuant to the mechanic's lien statute of the
State of Utah?
6.

What reasonable attorney fees, if any, are to be

awarded by the court as to the parties in the above entitled
matter?
7.

Is the arbitration award binding upon First

Interstate Bank as to the amount due and owing to Worthington &
Kimball for labor and materials?

If not, what amounts are

properly due and owing and lienable under the Utah Mechanic's
Lien Statute?
8.

Is the arbitration award binding upon First

Interstate Bank as to the amount due and owing by Buehner
Concrete for labor and materials furnished to Worthington &
Kimball on the project?
9.

If not, what amount is due and owing?

Are the amounts set forth in the change orders

between Worthington & Kimball and C & A Companies binding upon
First Interstate Bank because of the failure to obtain approval
from First Interstate?
10.

What amount is due and owing between Smith

Plumbing and Worthington & Kimball on its subcontract?
12.

Is the arbitration award between C & A Companies

and Worthington & Kimball res judicata or under the doctrine of
collateral estoppel binding upon the C & A Companies as to the
amounts due and owing to Buehner Concrete and any defenses it has

-19under its cross-claim?
13.

Is the fact that Buehner Concrete's mechanic's

lien was not sent by certified mail as distinguished from regular
mail, of legal significance for the purpose of defeating its
mechanic's lien, as to interest, costs and attorney fees?
14.

If the doctrine of collateral estoppel does not

apply, is Buehner Concrete liable to the owner if it followed the
plans and specifications supplied by the owner and general
contractor?
Dated this

^j

day of October, 1984.
SPAFFORD, DIBB, DUFFIN & JENSEN
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-20HAILING CERTIFICATE
I, Polly Mansfield, Secretary to Thomas A. Duffin,
Attorney for Otto Buehner & Company herein, certify that I mailed
a copy of the foregoing Pretrial Order to the following parties
by placing a true copy thereof in an envelope addressed to:
Robert F. Bentley
Attorney for C & A Development Co. and
C & A Enterprises, Inc.
7525 East Camelback Road
Scottsdale, Arizona 85251
LaVar E. Stark
Attorney for First Interstate Bank of
Arizona, N.A. and
Security Title Company of Salt Lake
2651 Washington Boulevard
Suite 10
Ogden, Utah 84401
Robert F. Babcock
Attorney for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
postage prepaid, this

101(4)

day of October, 1984.

Robert F. Babcock of
WALSTAD KASIMER ^ANSEY & ITTIG
Attorneys for Plaintiff
185 South State, Suite 1000
Salt Lake City, Utah 84111
TeleDhone: (80.0 531-7000

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF WEBER, STATE OF UTAH
WORTHINGTON & KIMBALL CONSTRUCTION
COMPANY, a Utah General Partnership,
et al,

ORDER AND JUDGMENT

Plaintiffs,
vs.

C & A DEVELOPMENT COMPANY, et al,

Civil No. 83387

Defendants.
PlaintiffTs Motion to Confirm Award and Defendants Motion to Vacate Award
came on regularly for hearing on January 6, 1984 at 11:00 a.m. before the Honorable
Ronald O. Hyde.

Robert F. Babcock was present and representing Plaintiffs.

Robert

F. Bentley and Vaughn Armstrong; were present and representing Defendants C 6c A
Development Company and C 5c A Enterprises.

LaVar E. Stark was present and

representing Defendant Stewart Title. Thomas A. Duffin was present and representing
Buehner Concrete.

Michael J. Glassman was present and representing Redd Roofing.

The Court having considered the resoective motions and having been fully
advised as to the Pleadings, the parties ! memoranda and having heard oral argument
thereon,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
that PlaintiffTs Motion to Confirm Award is granted and Defendants C & A Development
Company and C & A Enterprises' Motion to Vacate Award is denied.

- 2 -

IT IS FURTHER ORDERED that Plaintiff recover judgment against C & A
Development Company, an Arizona Corporation, and C 5c A Enterprises, an Arizona
general partnership, with C 6c A Companies, Inc., an Arizona Corporation, Frank S.
Campbell, Robert A. Campbell, F. Richard Campbell, Gary Dee Jones, and Robert F.
Bentley, as general partners, the sum of $377,131.00 plus interest at the rate of fifteen
percent (15%) per annum from December 1, 1981 until paid together with costs as
awarded.
DATED this

day of January, 1984.
BY THE COURT:

Ronald O. Hyde, District Judge
CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of the foregoing Order and
Judgment, postage thereon fully

Daid, this

\I

day of January, 1984, to the

following:
Robert F. Bentley
Vaughn Armstrong
C & A Companies, Inc.
P. 0 . Box 1549
Scottsdale, AZ 84252

Thomas A. Duffin
Attorney for Otto Buehner
311 South State
Suite 380
Salt Lake City, Utah 84111

LaVar E. Stark
Attorney for Stewart Title
2551 Washington Blvd. #10
Ogden, Utah 84401

Michael Glassman
Attorney for Redd Roofing
First Security Bank Bids;. #1000
Ogden, Utah" 84401

Steven M. Ashby
Holbrook Company, Inc.
151 North 600^ West
P. O. Box 226
KaysviUe, Utah 84037

Jeff Willis
Streich, Lang, Weeks & Cardon
P. O. 3ox 471
Phoenix, AZ 85001

Joseph Smith Plumbing
483 E. Maryrose Drive
Salt Lake City, Utah 841C)7
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C m p b . I l . Hobert A. Campbell, F . Richard Campbell, Gary Dee Jones, and R o b e r t F .
Rentley, as general partners, the sum of "$377,131.00 plus interest at t h e r a t e of fifteen

percent (15%) per annum from December 1, 1981 until paid together with costs as
awarded.
DATED this

^ 3 day of January, 1984.
BY THE^CQURT:

Ronal

Hyde, District Judg

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of the foregoing Order and
Judgment, postage thereon fully prepaid, this

\(

day of January, 1984, to the

following:
Robert F. Bentley
Vaughn Armstrong
C & A Companies, Inc.
P. 0 . Box 1549
Scottsdale, AZ 84252

Thomas A. Duff in
Attorney for Otto Buehner
311 South State
Suite 380
Salt Lake City, Utah 84111

LaVar E. Stark
Attorney for Stewart Title
2651 Washington Blvd. *10
Ogden, Utah 84401

Michael Glassman
Attornev for Redd Roofing
First Security Bank Bldg. #1000
Ogden, Utah 84401

Steven M. Ashby
Holbrook Company, Inc.
151 North 600 West
P. O. Box 226
KaysviUe, Utah 84037

Jeff Willis
Streich, Lang, Weeks & Cardon
P. O. Box 471
Phoenix, AZ 85001

Joseph Smith Plumbing
483 E. Maryrose Drive
Salt Lake City, Utah 84107
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